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PROCEEDI NGS

JUDGE BERG: We'Il be on the record. This is
a prehearing conference in the case captioned In the
Matter of the Continued Costing and Pricing of
Unbundl ed Network El enents and Transport and
Term nation, Docket No. UT-003013. Today's date is
January 11, 2002. This prehearing conference is being
convened at the commission's headquarters main hearing
roomin O ynpia, Washington. M nane is Larry Berg.
I'"'mthe admi nistrative | aw judge who has been assigned
to preside in this docket.

Today's prehearing conference takes place
pursuant to notice duly served on parties on January 4,
2002. The purpose of the prehearing conference is to
di scuss scheduling in what has been named the Part D
and the Part E proceedings. Both of those proceedi ngs
are part of the sanme docket.

At this time, we will take appearances from
parties. | would ask parties to please use the
parties' representative list attached to the 26th
Suppl enental Order as a checklist and a guide for
parties entering appearances in |ater nmaking coments.
I will indicate for the record that conm ssion staff is



represented by counsel in the hearing room Al other
parties are appearing via teleconference on the
commi ssion's bridge line. Let's go ahead and proceed
to appearances. To the extent parties have previously
entered appearances, it is only necessary that you
i dentify your nane and the party or parties who you
represent at today's proceeding. M. Anderl?

M5. ANDERL: Lisa Anderl and Adam Sherr
representing Qmvest Corporation.

MR. KOPTA: Gregory J. Kopta of the law firm
Davis Wight Trermaine, LLP, on behalf of AT&T and XO.

MS. MCCLELLAN: Jennifer MCellan of the | aw
firmHunton and WIlians representing Verizon
Nor t hwest .

MR, HARLOW Brooks Harl ow representing Covad
Conmuni cati ons.

MS. SINGER NELSON: M chel Singer Nel son
representing MCI/Wrl dCom

MR, TRAUTMAN: Greg Trautman, assistant
attorney general for commi ssion staff.

MS. TENNYSON: Mary Tennyson, senior
assistant attorney general for comm ssion staff.

JUDGE BERG Are there any other parties on
the conference bridge Iine who would |ike to nmake an
appearance at this tinme? Let the record reflect that



there was no response.

I would |ike to begin the prehearing
conference by maki ng sone introductory coments, and
there will be the opportunity for parties to respond
and present their own positions as we proceed. |
believe at this point intime, parties are aware that
the comni ssion proposes to conduct the Part D and Part
E hearings in this particular proceeding on an
adm ni strative-law judge-only basis and proceed to an
initial order subject to petitions for review.

I think everyone is aware that under
Chai rwoman Showal ter's | eadership, the comm ssioners
have a commitnent to being personally involved in al
signi ficant proceedings at the conmm ssion. This
commitnent is evident fromtheir participation in
rul e-maki ng workshops in addition to the extraordinary
nunber of adjudications at which they preside. As you
al so know, their presence is not token. The
commi ssioners cone to hearings prepared and actively
participate in the record.

So when | tell you that the comm ssioners
have decided that they are unable to preside over
Part D and Part E hearings, | hope you will understand
the serious consideration that went into their making
this reluctant decision. One of the nmpjor factors in



t heir decision was how to conclude these hearings in a
timely manner. G ven the unprecedented nunber of major
rate cases that are pending at the sane tinme at the
conmi ssion, the commi ssioners are faced with the choice
of either unreasonably del ayi ng proceedi ngs or not

presi ding at these proceedings.

The commi ssioners believe that it is in the
best interest of all concerned that the Part D and
Part E hearings go forward on an
adm ni strative-Iaw judge-only basis, the production of
an initial order after briefings by the parties, and
then an opportunity for parties to nmake further
briefings as part of their petitions for review and the
possibility of oral arguments to the commi ssioners on
those petitions.

In |l ooking at the schedule, the comr ssioners
believe that this proposal will result in final orders
in both Part D and Part E as soon, if not sooner, than
if the matter were to be scheduled for the
conmi ssioners to preside. Having said all of this, the
commi ssioners are interested in hearing the positions
of the parties with regard to both the matters being
heard by an ALJ only as well as the posthearing process
for an initial order and petitions for review

Al so factored into this decision is the



anticipation that at some tine this year, there will be
an application for 271 authority filed by Quest
Communi cations, and there is what has been referred to
as the new generic case to revisit unbundl ed network
el ement |l oop and switch rates and to revisit the
deaveraged | oop rate structure. The conmmi ssioners at
this point intend to preside at that proceeding as wel
as, of course, the 271 proceeding that will in al
i kelihood ensue. Scheduling conplications have
del ayed the opening of a new docket and service of a
prehearing conference notice in the new generic case.
The 26th Suppl emental Order suggested that
parties prepare to file direct testinony in March
2002. That may not be practical at this point in tine.
When a prehearing conference is conducted, the
commission will insure that parties have adequate
opportunity to prepare and prefile direct testinony.
Al t hough parties need not prepare to prefile direct
testimony in March, per se, the commi ssion encourages
parties to continue their work in anticipation of the
conpl ex undertaking that will take place in this case.
Are there any questions or conments regarding
the new generic case? Al right.
MS. MCLELLAN: On behal f of Verizon -- |
guess | was waiting for ny turn.



JUDGE BERG  Agai n, because everybody is on
the conference bridge and nobody wants to step on
anybody elses virtual toes, if |I make an inquiry like
that, let's just go down the list, and if parties do
not have comments, they can just state so. So
Ms. McClellan, we'll just proceed to you.

MS. MCLELLAN: Verizon just would like to |et
known for the record that we believe that any new
generic cost and pricing docket to reexam ne | oop and
switching rates, we don't believe a direct case should
be filed in March. The main reason being that there is
the Suprenme Court appeal of the FCC s TELRIC rul es
pendi ng, and with oral arguments having already taken
pl ace, we hope a ruling will issue fromthe Court
fairly soon.

So we believe that the new generic cost case
should wait until that opinion is released, and so it
woul d be our preference not to have to file any direct
testimony, and particularly cost studies, in March, to
begin with.

JUDGE BERG. All right. Certainly that is a
position that Verizon would have an opportunity to
represent at a prehearing conference in that new docket
when it occurs, but Verizon's position is duly noted in
this case at this tine. Oher parties?



M5. ANDERL: We woul d echo Verizon's conments
and al so note that in the evolution of cost studies,
Qnest's are currently at a stage where they are
changing in a way that we would not want to file in
March but would want to have nore tine to work on the
next iteration, which would put us into April or My
fromour perspective, and that woul d, of course, sync
up well with a hoped-for decision fromthe Suprene
Court.

JUDGE BERG  Anything from other parties?

MR. HARLOW Simlar | guess to the question
t hat Qnest posed off the record about Parts D and E, we
were curious whether the conmission had nade a
prelimnary deternmination on the potentia
participation of an advisor in the upcom ng new cost
docket .

JUDGE BERG. That decision has not been nade
| believe the conmm ssion has received a proposal from
Dr. Gable that would relate to his participation, but
the commission will have to wait to decide that at the
time the case is teed up. The comm ssion also has
serious budget concerns for the year. The conm ssion
will certainly have expert advisory staff to work with,
but no decision has been nade as to the advisory staff
either retained or appointed to that case.



MR. HARLOW Again, on a simlar vein, has
any deci sion been made on conm ssion participation
versus an ALJ basis for the new docket?

JUDGE BERG At this point in time, the
conmi ssi oners have a strong preference to preside, and
that is one of the reasons why a prehearing conference
notice has not issued at this point in tinme. As the
ot her scheduling issues are worked out, | expect that a
prehearing conference notice will issue as soon as
practicable, and at that point in tine, a fina
decision will be nade.

MR, HARLOW Thank you, Your Honor

JUDGE BERG Ot her coments? Thank you,
everyone. At this point, let's address the Part D
proceeding. What | would like to do is take initia
comments fromthe parties regarding the proposal that
the case go forward. The hearings are conducted on an
ALJ-only basis in that the posthearing process involve
t he production of an initial order and to be foll owed
by petitions for review

The commi ssion is open to suggestions for
ot her process if the parties think that sone other
process will give thema better opportunity to address
the issues before the conmm ssioners. W wll conduct
that particular part of the discussion on the record.



VWhen we actually nmove to scheduling, we will nove off
the record, so let ne start at the top and see if

Ms. Anderl, if you have any comments on behal f of your
client, Quest.

MS. ANDERL: | would not object to conducting
the proceedings as an ALJ only with an initial order
for adm nistrative review. We would ask, however, that
we do have oral argunents after the filing of petitions
for adm nistrative review in nmuch the sane way we've
done in the 271 workshops. | think that helps to
illustrate the parties' positions, focus on the
i nportant issues, and make the parties avail able for
guestions by the conm ssioners. | personally believe
that that adds value to the process and would like to
see that instituted, but beyond that, we are fine with
an ALJ proceedi ng.

JUDGE BERG | think the comr ssioners
certainly benefited and understood the value of the
oral argunents in the 271 proceeding. |[|'ll go ahead

and take the step of consulting with the comn ssioners
to see if we can nake that conmtnent to the parties at
this time, and we will follow up in the prehearing
conference order to follow. M. Kopta?

MR, KOPTA: At the risk of mamking an historic
statement, we agree with Qwmest. The procedures in the



271 docket have worked out pretty well, and we have no
objection to the proceedings in this case being held
before an adnministrative | aw judge with the sanme kind
of review process that's happened in the 271 docket.

JUDGE BERG: Ms. McClellan, comments with
regards to Part D?

MS. MCLELLAN: For Part D, Verizon would not
object to considering it before an ALJ only and having
oral argunents later. W recognize our issues in
Part D are very limted, and we probably won't get very
much attention to begin with, so we will defer to
everyone el se.

JUDGE BERG: M. Harl ow?

MR, HARLOW  Your Honor, | guess we agree
with Qnest and AT&T and XO and apparently Verizon as
wel | .

JUDGE BERG. Ms. Singer Nel son?

MS. SINGER NELSON: We don't have any
objection to proceeding as the comi ssion has proposed,
and we think there is a lot of value to the oral
argunent as well, so we agree with everybody el se.

JUDGE BERG Ms. Tennyson?

MS. TENNYSON: Commi ssion staff concurs with
the previous coments.

JUDGE BERG  Thank you very nuch, everyone.



That certainly is going to help nove things al ong.

know t he commi ssi on appreciates your wllingness to
wor k under that proposed process, and | hope that | can
be as involved on the Bench as the comm ssioners have
been to hel p develop the issues, and you certainly have
my comritnent to be as prepared as | can be.

Turning to Part D, the first thing I want to
do before we go off the record to tal k about scheduling
is | wanted to just check off what | understand the
current Part D issues to be. To begin with, we have
the Qnest |ist of SGAT-rel ated issues that was
submtted to the comm ssion on Cctober 3rd, 2001, and
as further clarified or addressed in its Novermber 7th
testinmony, so we will call that No. 1.

No. 2 is the self-provisioning of points of
i nterconnection, or PO's, and then on Verizon's side,
| have what we will call four separate points. W will
nunber these 3, 4, 5 and 6. The first is nonrecurring
charges for multiplexing foll owed by nonrecurring
charges for fiber optic patch cord related to OCN
term nation. Issue No. 5 is virtual collocation
nonrecurring charges, and No. 6 are what |'II| just
refer to as the FCC s eight collocation rate el enents.

Are there any clarifications or other issues
parties believe are to be addressed in Part D, and



let's just refer to the list, go fromtop to bottom
If you have no comrents, please state so, starting with
Ms. Anderl .

MS. ANDERL: | may have just bl anked out for
a nonent. Did you say that Issues 3, 4, 5 and 6 are
Verizon issues?

JUDGE BERG.  Yes.

MS. ANDERL: Then no, we don't have any
comment .

KOPTA: W don't have any comrent either.
MCLELLAN: Verizon doesn't have any
conment .
HARLOWN  Covad has no comment.

SI NGER NELSON:  Worl dCom has no comment .
. TRAUTMAN: Staff has no coment.

JUDGE BERG So we are all on the sanme page.
At this point in tinme, we will go off the record to
tal k about scheduling.

(Di scussion off the record.)

JUDGE BERG Back on the record. Let the
record reflect that a discussion anong the parties and
the Bench has taken place regardi ng both whether or not
there are objections to the Part B proceedi ng on
ALJ-only basis followed by an initial order and
petitions for review. There are no objections to the
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case proceeding on an ALJ-only basis foll owed by an
initial order.

Parties have stated that they believe the
opportunity to present oral argunents on revi ew has
been very val uable in other cases, and they request the
same opportunity to do so in the Part D proceeding. |
will check with the comm ssioners, and if | can work
that out at this point in the proceeding and give the
parties a commtnment, they will have that opportunity,
I will do so. Nevertheless, there will always be an
opportunity for the parties to request oral argunents
after an initial order

Al so, the record should note that Ms. Singer
Nel son, who did participate in all off-the-record
di scussions, has had to | eave the conference. As a
result of discussions with the parties, the follow ng

new dates will control the prefiling of testinony in
the hearing in Part D. Covad' s special response
testi mony and supplenental testinmony will now be due on
February 14th. Reply testimony will be due on March 7.
Motions will be due on March 14, and answers to notions
will be due on March 21.

There will be a prehearing conference for the

exchange of exhibits and to argue notions on 3/28, and
a hearing will be conducted begi nni ng Monday, April the



8th, concluding Friday, April the 12th. Additionally,
after response testinony is filed, Qwest will have a
cut-of f date of Thursday, February 28th to request an
extension of time to file reply testinmony based on the
vol une of response testinony that is filed.

Counsel , any changes or corrections to the
schedule |'ve just put on the record?

MR, HARLOW Were you going to say anything
further about the discussion about Worl dCom s request
to broaden the supplenental testinony?

JUDCGE BERG  Yes, thank you, M. Harlow In
the off-record discussion, WrldComindicated that it
may seek to broaden the issues based upon its discovery
that is under way. There was a discussion regarding
the difference between broadening the issues through
suppl enental direct testinmony and response testinony.
The commi ssion feels that if parties do find a need to
broaden the i ssues beyond the scope of direct testinony
that is filed, then they should notify the ALJ as soon
as possi bl e and di scuss whether or not supplenmenta
direct to be followed by other supplenental testinony
is a nore appropriate process to receive the evidence
into the record, or | should say just to receive the
evi dence since a record will be nmade at the hearing
when exhibits are admitted. M. Harlow, do you think



that captures the di scussion?

MR. HARLOW | think so, Your Honor. My
understanding is Worl dCom has contenpl ated that the
testimony would be in the nature of suppl enmental
response, not supplenental direct.

JUDGE BERG: That's correct, and there have
been occasions in the past where parties have filed
either response or reply testinony and other parties
have felt the need to file either additional response
testimony or surrebuttal or some other form of
response, and | expect that parties will state their
position if they think that further testinony is
necessary to conplete the filing. Anything further?

MR, TRAUTMAN: This is Greg Trautman for
commi ssion staff. | thought you had indicated you were
going to discuss briefing dates.

JUDGE BERG. Yes, and | didn't do it, and I
was going to go back off the record to do that, so we
will be off the record at this point.

(Di scussion off the record.)

JUDGE BERG  After discussion with the
parties, opening briefs in the Part D proceedi ng shal
be due on Friday, May 10, and reply briefs or response
briefs shall be due on May 31st. W will be off the
record for a discussion regarding the Part E schedul e.



(Di scussion off the record.)

JUDGE BERG: We will be back on the record.
There has been a | engthy discussion off the record
regardi ng i ssues to be addressed in the Part E
proceedi ng. Because of the potential inmpact on
scheduling that the Part D order may have once it is
entered, parties agree it nmkes sense to continue a
prehearing conference to discuss Part E scheduling
until a date after the Part B order is entered. |
agree that's a good idea.

In the neantinme, | will go ahead and reserve
the hearing roomfor the dates July 29th through 2nd in
case that has sone benefit to any future proceedings in
Part E. In light of that decision, are there any other
i ssues that the parties wish to discuss on the record
at this time? Hearing nothing, the prehearing
conference is adjourned.

(Prehearing conference concluded at 11:37 a.m)






